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PIE T g9 e MW W IR T PR £ A 95 39 AW B U venRefy A qoe U e s
P13 AT GAAETT ST YR HY e 2 |

. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\RT WRER B TRE ey
Revision application to Government of India :

(1) B FArET Yo AT, 1994 o e sieefa AR g@Q Ty AT @ AR A qEed ORr B Su—enRr @
VT UNRI® @ ST YA ST ey \fe, WRa IRPR, R e, yona R wieh whe, e 9
g+, e A, T8 el - 110001 B @ FET @R

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) e He B EH B A § o9 WO B IR ¥ R qverR O o sRER a1 Rl e 9
TER SIIR H A A WY g AR §, a1 Rl osriR ar veR ¥ we 9w Rl srary ¥ ar ARl sverR ¥ 8
AT B AfHAT B IR g A ;
(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) ART @ AR O s A1 e A Faifa e woar we @ ffm § swi ger 7w e ® saed
Ueh & Rae & amel § off WRa @ arex 5 v A w2y A P 2

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

ULy or territory outside India.



() AT Yob BT A Y 71 ¥RT & ay (A @1 g2 @) it T e 8 ;
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

€ 3T IEET P IR Yob B A B o1y o S BiST Ay A ¥ ¥ iR U Aty S g9 Ry v

gwfﬁﬂﬁrﬁm MY, e @ T UIRe a1 \a W A7 915§ foe sl (H.2) 1998 @RT 100 BT PRy vy Ty
[

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) D IAeT Yo (ndien) frammaed, 2001 @ fraw 9 @ sivfa fafyffe o W@ gu—s § < ufydl o oftg
reEr & ufi smew ui REte J-dm w @ ey o—enew vd anfrer smew @1 S-a ufRl @ @ SR smiee e
ST IR | ¥ W WAl 3. ST g & s an 353 W FeiRa @ @ e @ wqa @ Sem-s @
@l afa it & ey |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RIS SM9eT & Wl STel Were oW U3 A w9l a1 S99 A & a1 B9 200/~ BN YA @1 9 Si)
OTET XA Y@ US TG ¥ SATET 8 qT 1000/~ 1 B e @ o |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

WAl Yo, B1d IUIG Yoob U HATHR AUy =Armferaver & ufer anfren—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT IEA Yo ATTAH, 1944 BT URT 35— v0d1 /35-3 & Iaife—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Sifeiiad aR=s" 2 (1) & # A1Q AR & 3remar @1 ordier, snficl @& @riel # r o, Hwig Seare
Yeb Tt aritel =rarever (Reee) @ uite df dfee, s i qEr #Hfsrer, agATelr
$ae, 3TANGI, 3fgACEIE, GSRIT 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

() DY e Yoo (andier) Frmmach, 2001 @ o 6 & sicfa wua 5U-3 ¥ FuiRa fbu sgar sfiehy
TR @ g i & fawg anfie fby v emew @ aw uftt Wika wET Sorq g @ A, s ) Wi iR
ST AT AT HUC 5 A AT IEW, PH § I8 WIY 1000 /— BT Ao €01 | SISl Sedr yob @) Hi, erst @) Hiw
3N ST AT AT WIY 5 ARG AT 50 TN TP BT o WUY 5000 /— W oAl &1l | el Seare ye @ |, @t
@I A SR AN T JAAT WYY 50 ARG AT IEH SAIGT & g8 WaY 10000 /— BN Ao g6l A Wi weras
AR & 9 9§ XEIfRd §6 g9 & v § Weyw @ S| U8 g 99 WE & bl Aiffg Aeuie 85 @ db @
el BT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) T 39 QY A B3 H@ IR BT GHEAN B B A GAD Yol Qe b Ay W 1 T S &7 W
fesar e =Ry 3w wem @ B gy A % forar udl ol @ gue & fog waiRufy  srdieia =arfieRer & v onder
T FRIT AP B UH AAG fohar e &

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
ie-in_the aforesaid manner not withstanding the fact that the one appeal to the Appellant
DUE the one application to the Central Govt. As the case may be, is filled to avoid
ik if excising Rs. 1 lacs fee of Rs.100/- for each.



sl s

(4)  =rurer ged AR 1970 e Wl @ argEf—1 '@ siwia FeiRa v orguR S e @
e gy Fofas wRed @ oy ¥ ¥ 7w A @ IR W w650 I B A gow e o w
e | .

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 3 3R Hdftm Amal 3 Faae s arel FEl @ iR N wam srafia fsar Srem 2 S A ges, dEg
TR Yo T HATER Idfieid =rnfawer (@raifafd) frm, 1082 & ffed 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) HIHAT ok, Feald 3cUIG Yo Ta Harat e Ffteor (Hieda) & ufa el & Areel &
AT 3cUTG Yo STATTIH, 18y HT URT 39% & HAd faeela(HEAT-2) STATAH 08¥(08Y T
EAT RY) f&eieh: of.0¢. 309 FT I facdiar HTATAIH, 13-y H URT ¢3 & Hcia ATt I off wrep 6
S ©, G@RT AT Y 375 G-I STAT AT HATR &, 920t o SH YT & efeled STAT Y Sle arell
HUTETT ¢ A &8 N8 FUT F 3170k A &7 '
a1 d 3T Yeoh Ud FaTent o e « Hiar v 17 g[eeh » & oot anider §

(i) URT 11 31 & 3cerd @AuiRa e

(i)  Werde STAT & o TS IeT A

(i)  Qede STAT PATAET & FGH 6 & e 3T A

— 37T A7 TG o S8 UIRT & WraeiTeT faediar (6. 2) AT, 2014 & HREH G g2 ot ardielar
SITAISRY & THET [eRTE= TUaTe 37off T 3ol i ofe] w181 g1t |

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—~>Provided further that the provisions of this Sectioﬁ shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)() T 3maer & wer arder WO & WHT STET e IHUAT Yo AT GUS Rarfea gt & T e
T Y & 10% AT 9T 3 51T et gvs Rarfee gt a@ gus & 10% $rare U3 H 51 Fehell &1

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL
M/s. Somani Ceramics Limited(erstwhile known as ‘SPL
Limited’),14-GIDC Industrial Estate, Kadi, Dist-Mehsana (henceforth
referred as “appellant”) has filed the present appeal against the Order-
In-Original  No.AHM-CEX-003-ADC-JN-004-19-20  dated  27.06.2019
(henceforth referred as “impugned order”) passed by fhe Additional
Commissioner, Central GST & CX, Gandhinagar(henceforth,

“adjudicating authority™).

24 The facts of the case, in brief, are that the appellant is @
manufacturer of Floor and Wall Tiles falling under Chapter 69 of the
Central Excise Tariff Act, 1985 and having Central Excise Registration for
the same. During the course of audit of records of the appellant, it was
observed that they are also manufacturing glazing material/paste
classifiable under SH IL!o.3207.9O of the Central Excise Tariff Act, 1985
which was used captively for manufacture of glazed ’rilés. It was
observed that the appellant has not filed any classification list in respect
of said product for its captive consumption and hence said product
was not eligible for exemption under Nofification No.67/95 as the same
is used for the manufacture of broken tiles on which no duty was paid.
It was observed that the dppellon’r had captively consumed glazing
material/paste  weighing 11523 MT valued af Rs:32,93,325/- in
manufacturing broken tiles which were cleared during the period from
May,1999 to February,2000 on which exemption under NoTifico’rioh
No.67/95 CE dated 16.03.1995 is not eligible and hence a show cause
nofice dated 03.06.2004 was issued to them for demanding and for
recovering Central Excise duty amounting to Rs.5,26,993/- under Section
11AC(1) of the Central Excise Act,1944 alongwith interest and imposition
of penalty under Section 11AC of the Act. It was decided under Order-
In-Original No.2/Addl. Commr.(A.R.M.]/2005 dated 19.01.2005 by the
Additional Commissioner, Central Excise, Ahmedabad-lll confirming
duty along with interest and penalty. Being aggrieved with the order,
appeal was preferréd against said OIO dated 19.01.2005 before the
Commissioner (Appeal). The appellate authority has decided the
matter vide OIA No.620/2005(620-A-lI)CE/DK/Commir(A) dated
18.10.2005 remanding the case to the adjudicating authority to decide
afresh after considering submissions made by the appellant, particularly
the applicability of extended time limit. Acting upon the directions of

mmissioner Appeals’ order dafed 18.10.2005, the impugned order
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was passed confirming the duty amount along with interest and

penalty.

ar Aggrieved, the appellant preferred this appeal contesting
inter alia, that after culmination of Final Audit Report No.263/2000, the
department under letter dated 09.10.2000 directed to debit duty
involved without averment of suppression of fact with intent to evade
duty. However, in the show cause notice there were allegations of
suppression of fact with intent to evade duty invoking larger period of
limitation; that the issue of captive consum;;ﬂon using modvatable
input is governed by rule 57D of MODVAT Rules; that in the para 13 and
13.1, the adjudicating authority erroneously used post amended
Nofification No. 67/95 i.e. substituted part of Notification No.31/2001 CE
, dated 01.06.2001 and hence the order is without authority of law; that
right from the first day the appellant claimed benefit of exemption
under nofification supra; that issue is covered under impugned
notification and post amendment, the issue got covered by Rule 57D of
CER,1994. With reference to extended period of limitation under
Section 11A(1) of the C.Ex.Act, they cited case law of Champher Drugs
& Liniments 198% (40) ELT 276(SC), 1994 (74) ELT 2 (SC), . 19925 (78} ELT
401(SC), and-1995:(75] ELT Z2H{SC) elc and stated that the impugned

order is non-speaking on the same, efc,.

4, In the Personal Hearing held on 20.03.2020, Shri NJ Bhatt,
Advocate reiterated the submissions of appeal memorandum. He
stated that there was no suppression in the case and entire information
was available with the department. He also submitted copy of
judgment in case of CCE Rajkot v/s Diamond Tiles Ltd reported in 2002
(140) ELT 464 (Tri-LB).

55 | have carefully gone through the facts of the case available
on records, grounds of appeal in the Appeal Memorandum, oral and

written submissions made at the time of personal hearing.

5.5 It is observed that the adjudicating authority, following the

directions of Commissioner Appeals’ order dated 18.10.2005, decided

o the matter afresh under impugned order dated 27.06.2019 whereby he
as confirmed duty along with interest and penalty. He has confirmed

e demand of duty on glazing material/paste used captively in the

5
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manufacture of broken tiles and held it recoverable denying the
benefit of Notification No.67/95 CE dated 16.03.1995 by invoking

extended period under Section 11A(1) of the Cenftral Excise Act,1944.

9.2, The issue before me to decide is whether exemption under
Nofification No.67/95 CE dated 16.03.1995 is available or not on glazing
material/paste manufactured and used captively in the manufacture
of broken files cleared from factory of the appellant without payment
of duty. Secondly, whether the demand is hit by limitation. The

provisions contained in Nofification No.67/95 CE dated 16.03.1995 is

reproduced below:

Capital goods and inputs captively consumed within the factory of production

In exercise of the powers conferred by sub-section (1) of section SA of the Central
Excises and Salt Act, 1944 (1 of 1944), the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts -

(i) capital goods as defined in rule 57Q of the Central Excise Rules, 1944
manufactured in a factory and used within the factory of production;

(ii) goods specified in column (2) of the Table hereto annexed (hereinafter referred
to as ‘inputs’) manufactured in a factory and used within the tactory of
production in or in relation to manufacture of final products specified in
column (3) of the said Table;

from the whole of the duty of excise leviable thereon which is specified in the
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) :

Provided that nothing contained in this notification shall apply to inputs used in or
in relation to the manufacture of final products (other than those cleared either to a
unit in a Free Trade Zone or to a 100% Export Oriented Undertaking or to a unit in
an Electronic Hardware Technology Park or to a unit in a Software Technology
Parks), which are exempt from the whole of duty of excise leviable thereon or are

chargeable to ‘Nil” rate of duty.
Explanation. - For the purposes of this notification ‘inputs’ does not include -

(i) packaging materials in respect of which any exemption to the extent of the duty
of excise payable on the value of the packaging materials is being availed of for

packaging any final products;

(ii) packaging materials or containers, the cost of which is not included in the
assessable value of the final products under section 4 of the Central Excises and

Salt Act, 1944 (1 of 1944).

TABLE
S.No. Description of inputs Description of final
products
) (2) ' 3)
1. All goods falling within the All goods falling within the
Schedule to the Central Excise Schedule to the Central
Lﬁ . Tariff Act, 1985 (5 of 1986), Excise Tariff Act, 1985 (5
@@Z B other than the following, ~_of 1986), other thanthe 5
f > N
5 %

73193
i

- %
e
)
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namely, -

(i) goods classifiable under
any heading of Chapter 24 of
the Schedule to the said Act;

(i1) goods classifiable under
heading Nos. 36.05 or 37.06 of
the Schedule to the said Act;

(111) goods classifiable under
sub-heading Nos. 2710.11,
2710.12,2710.13 o 2710.19
(except Natural gasoline
liquid) of the Schedule to the
said Act;

following. namely, -

(i) goods classifiable under
any heading of Chapter 24
of the Schedule to the said
Act;

(i1) goods classifiable under -
heading Nos. 36.05 or 37.06
of the Schedule to the said
Act;

(ii1) woven fabrics
classifiable under Chapter
52 or Chapter 54 or Chapter
55 of the Schedule to the

: said Act.
(iv) high speed diesel oil
classifiable under heading No.
27.10 of the Schedule to the
said Act.

[Notification No. 67/95-C.E., dated 16-3-1995]

6. As provided above, goods manufactured in a factory and
used within the factory of production in or in relation to manufacture of
final products specified therein are exempted from whole of Excise
duty. However, said exemption is not available to inputs used in or in
relation to the manufacture of final products which are exempt from
the whole of duty of excise leviable thereon or are chargeable fo 'Nil’
rate of duty. It is undisputed fact that glazing material/paste were
manufactured by the appellant within the fcscio.ry of production and
the same were used captively in the manufacture of files including
broken tiles and also the fact that said broken tiles were cleared by the
appellant without payment of duty. In view of the proviso to
nofification supra, which stipulates that “"exemption is not available fo
inputs used in or in relation to the manufacturg of final products which
are exempt from the whole of duty of excise leviable thereon or are
chargeable to ‘Nil' rate of duty”, it is alleged that so far as clearance of
broken tiles are concerned, the same were cleared without payment of
Excise duty and hence exemption is not available on glazing
material/paste which were used in manufacturing the same. In this
context, | observe that during the process of manufacturing files, the
possibility of damage is normal and cannot be rdled out. Damage fo
tiles/breaking of the same occurs at the end of manufacturing stage as
well as during sorting, packing efc, which are the process required

before clearance from factory takes place. Normally, the incidence. of

7



FNo. V2/64/GNR/19-20

breaking of tiles takes place during these stages. At the stage of
manufacturing as well as post manufacturing activities  i.e.
sorting/packaging etfc, breaking of tiles occurs which are integral part
of the process. Looking to such integral part of process of this industry,
breaking of tiles is a normal incidence happening frequently. Broken
tiles comes into existence unintentionally, discontinuation of which is
beyond the control of the manufacturer/producer. Further, this is not a
case wherein manufacturer is engaged in manufacturing exclusively
exempted goods. In such a situations, the contention of the
department by which exemption available under Notification No.67/95
is denied to the appellant citing the phrase “exemption is not available
to inputs used in or in relation to the manufacture of final products
which are exempt from the whole of duty of excise leviable thereon or
are chargeable to 'Nil’ rate of duty” does not seems in the true spirit of
the .intention of notification supra. More explicitly, it can be said that
such phrase of the natification supra is nof applicable to the goods
which immerged unintentionally as damaged goods like files in broken

condition having no market value.

i It is also an undisputed fact that glazing material/paste were
manufactured by the appellant within the factory of production and
used capfively in the manufacture of files including broken tiles. This is
not a case that glazing material/paste were manufactured were used
in broken files only. Since maijority of glazing material/paste are being
used in sound files and some part of the same are used in broken files,
the main allegations of the department that classification list were not
filed in respect of said intermediate goods used in manufacturing

breaking files - is not fully correct. In fact, declaration of classification list

of intermediate produc.’fs(glazing material/paste) was equally important

for use of the same in respect of sound ftiles also.

8. It is contested by the appellant that the issue of capfive
consumption using modvatable input is governed by rule 57D of

erstwhwile MODVAT Rules. | reproduce below said Rule 57 D for ease of

reference;

Rule 57D: Credit of duty not to be denied or varied in certain

circumstances.
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57D (1) Credit of specified duty shall not be denied or varied
on the ground that part of inpufs confained in any waste,
refuge or by-product arising during the manufacture of final
product whether or not such waste refuge or by-product is
exempted from the whole of the duty of excise leviable
thereon or chargeable to nil rate of duty is not specified as final

product under Rule 57A.

(2) Credit of specified duty shall not be denied or varied in the
case any intermediafe product have come into existence
during the course of manufacture of final product or inputs are
used in the manufacture of capital goods as defined in Rule
57Q and such intermediate product or capital goods are not

‘ chargeable to duty of excise.

Plain reading of the above rule, makes it clear that credit of
specified duty on inputs/parts of inputs contained in waste, refuge or
by-product as well .as used in infermediate product - shall not be
denied. Thus, above provision, allows MODVAT credit on inputs used
in waste refuge or by-product as well as used in intermediate
_producfs. Same way, eligibility of exemption under Notfification
No.67/95 CE dated 16.03.199 to glazing material/paste used in
broken tiles not having market value, cannot be denied, the same

‘ not being the intention of the notification supra. Since the tiles has
not been damaged intentionally and are not having commercial
value, denial of exemption on intermediate goods i.e. glazing
material/paste used in clearance of such broken tiles is not in true

spirit of the nofification supra.

7k Now, coming to the issue of limitation the appellant has
contested that in Ié’[l‘er dated 09.10.2000 of the department, no
averments were made on the issue of “suppression of fact with intend fo
evade tax". However, in the show cause notice, allegations on
suppression of fact were made and extended period was invoked which
is ‘contradiction within'. In this context, | observe Thlof under letter dated

09.10.2000, the issue of ineligible exemption as well as the fact of non filing

.
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period of limitation. However, the show cause nofice is issued gsefets on
03.06.2004, invoking extended period. It is also observed that the e
appellant had not filed any classification list/declaration under Rule 173B
of the Central Excise Rules. It is further observed that since the demand is
held to be not sustainable on merits, the issue of limitation is of no

.

relevance.

10. In view of the observations above, the impugned order is not
sustainable in the eyes of law to which | set aside and allow the appeal

filed by the appellant.

11 erfrererat 2T @St A TS arefier T ey STRTeh A & T STt 2

The appeal filec by the appellant stands disposed of in above
terms.

(ArrTesh Kun%‘ p(fDM e ‘

Comm|55|one ppeols)

Attested 3

Central x (Appeals)
Ahmedabad.

By R.P.A.D.

To, .
M/s. Somani Ceramics Limited (erstwhile known s ‘SPL Limited'),14-GIDC ‘
Industrial Estate, Kadi, Dist-Mehsana

Copy fo:
The Principal Chief Commissioner of Central Tax, Ahnmedabad Zone.

The Commissioner of Central Tax, Gandhinagar.

The Additional Commissioner, Central Tax (System),Gandhinagar.
The Asstt./Deputy Commissioner, CGST Division- Kadi.

Guard File.

P.A. File

O SRl D
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